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E.O. 11652: GDS 

TAGS: PFOR PINS PORS FR IS GW 

SUBJECT: GERMAN-FRENCH DIVERGENCE ON ABOU DAOUD 
EXTRADITION REQUEST 

REF: (A) BONN 652; (B) BONN 830; (C) PARIS 946; 

(D) PARIS 1087; (E) PARIS 1110 

1 . EMBASSY NOTES FROM WIRE SERVICE REPORTS THAT 
AMERICAN SENATE HAS DECIDED TO POSTPONE CONSIDERATION 
OF ABOUD DAOUD RESOLUTION PENDING FURTHER CLARIFICATION 
FROM GOF AND STATE DEPARTMENT. WE ALSO NOTE CLEAR DIS- 
CREPANCY IN EXPLANATIONS ABOUT LEGAL ASPECTS OF ABOU 
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DAOUD'S RELEASE BETWEEN GOF AND FRG. PRESIDENT GISCARD 
D'ESTAING'S FORCEFUL DEFENSE OF GOF LEGAL PROCEDURES 
IN JANUARY 17 PRESS CONFERENCE ALSO ASSIGNED HEAVY 
RESPONSIBILITY TO FRG. IN VIEW OF FOREGOING, EMBASSY 
WISHES TO REVIEW THE LEGAL ASPECTS OF THE CASE AND 
COMMENT ON THE POSSIBLE RAMIFICATIONS OF THE PROPOSED 
SENATE RESOLUTION. 
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2. WE NOTE FROM PARAGRAPH 1-E REFTEL A THAT FRENCH 

ARE BOUND BY FRANCO-GERMAN EXTRADITION TREATY OF NOVEM- 
BER 1951 TO RETAIN A SUSPECT FOR 20 DAYS FOLLOWING 
CUSTODY OF PERSON SOUGHT ON BASIS OF PROVISIONAL ARREST 
REQUEST. THIS PROVISION IS IN ARTICLE 10 OF THE 
TREATY. 

3. THE FRENCH COURT ORDERED ABOU DAOUD'S RELEASE ON THE 
BASIS OF ARTICLE 9, PARAGRAPH 3 OF THE SAME TREATY. 

WHICH STATES THAT A REQUEST FOR PROVISIONAL ARREST 
PENDING THE SUBMISSION OF A FORMAL EXTRADITION REQUEST 
MUST BE CONFIRMED BY DIPLOMATIC CHANNELS. THE ARTICLE 
DOES NOT SPECIFY A TIME DELAY FOR DIPLOMATIC CONFIRMA- 
TION; ON THE OTHER HAND THIS REQUIREMENT OF THE TREATY 
DOES NOT APPEAR TO BE RELATED TO THE 20-DAY TIMEFRAME 
BETWEEN ARREST AND SUBMISSION OF THE FORMAL EXTRADITION 
REQUEST. 

4. THE GOF ARGUMENT IS THAT THEY INFORMED THE FRG OF 
THE REQUIREMENT OF ARTICLE 9; THAT THEY INDICATED FRG 
FULFILLMENT OF THIS REQUIREMENT HAD TO BE ACCOMPLISHED 
QUICKLY; AND THAT THE FRG HAD SUFFICIENT TIME TO FOR- 
WARD THE NECESSARY DIPLOMATIC CONFIRMATION VIA THE FRG 
EMBASSY IN PARIS. THE FRG EXPLANATION IN PARAGRAPH 1-F 
OF BONN 652 DOES NOT FULLY REPLY TO THE FRENCH CLAIM. 

THE FRG SAYS THAT AT NO TIME PRIOR TO ABOU DAOUD'S 
RELEASE DID THE FRENCH PRESSURE THE GERMANS TO SUBMIT 
AN EXTRADITION REQUEST. THE GOF SAYS THAT FOR AT LEAST 
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24 HOURS PRIOR TO THE RELEASE, THEY PRESSURED THE FRG 
TO FULFILL ARTICLE 9 WHICH DOES NOT REQUIRE AN EXTRA- 
DITION REQUEST, BUT SIMPLY A CONFIRMATION BY DIPLOMATIC 
MEANS OF THE PROVISIONAL ARREST REQUEST. IN HIS PRESS 
CONFERENCE JANUARY 17, GISCARD GAVE A DETAILED ACCOUNT 
OF THIS ELEMENT. HE SAID THAT THE FOREIGN MINISTER'S 
DIRECTOR OF CABINET MAURICE ULRICH CALLED IN THE FRG 
CHARGE, STATED THE REQUIREMENT OF ARTICLE 9, REQUESTED 
A STATEMENT OF FRG INTENTIONS, AND SAID HE WAS AVAIL- 
ABLE TO RECEIVE A COMMUNICATION ANY TIME OF THE DAY OR 
NIGHT. GISCARD CLAIMS THAT A COMMUNICATION NEVER CAME. 

5. IN ANALYZING THE CONFLICTING CLAIMS AND DIVERGENT 
EXPLANATIONS, WE CAN ASK THE FOLLOWING QUESTIONS: 

A. WAS IT NECESSARY FOR THE GOF TO BRING ABOU 
DAOUD BEFORE A FRENCH COURT WHERE THE NON-IMPLEMENTATION 
OF ARTICLE 9 WOULD INEVITABLY BE NOTED? THE FRG AND 
FRENCH CRITICS OF THE ACTION SAY THAT THERE WAS NO 
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REQUIREMENT FOR THE GOF TO REQUEST A COURT HEARIRG. THE 
GOF COULD HAVE SERENELY WAITED THE 20 DAYS REQUIRED BY 
ARTICLE 10. ON THE OTHER HAND, OBSERVERS MUST TAKE 
NOTE OF THE FACT THAT ABOU DAOUD HAD FIVE OF THE BEST 
AND MOST HIGHLY PAID LAWYERS IN FRANCE DEFENDING HIM, 
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LED BY ROLAND DUMAS, WHO REPRESENTED PICASSO AND 
FRANCOIS MITTERRAND. IT IS HIGHLY UNLIKELY THAT THIS 
TEAM OF CRACK LAWYERS WOULD HAVE FAILED TO NOTICE THE 
NON-FULFILLMENT OF ARTICLE 9. BUT AGAIN, WHAT WAS THE 
LEGAL REQUIREMENT FOR HURRY? 

B . WAS THERE ANYTHING PREVENTING THE FRG FROM 
SUBMITTING THE DIPLOMATIC CONFIRMATION? IF WE CAN 
BELIEVE THE FRENCH CLAIM THAT THE FRG WAS INFORMED THAT 
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ARTICLE 9 HAD TO BE FULFILLED QUICKLY, AND EMBASSY 
BELIEVES IT ON BASIS OF RELIABLE SOURCE REPORTED IN 
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REFTEL (C), WE SEE NO REASON WHY FRG WAS UNABLE TO 
SUBMIT A DIPLOMATIC NOTE WITHIN HOURS OF NOTIFICATION. 

WE NOTE FROM PARAGRAPH 2-C OF REFTEL (A), HOWEVER, THAT 
FRG BELIEVED ITS VARIOUS CONTACTS WITH GOF HAD IN EFFECT 
MADE IT CLEAR THAT ARREST REQUEST WAS FULLY OFFICIAL, 

AND BY IMPLICATION THAT ARTICLE 9 HAD BEEN FULFILLED. 
PRESUMABLY IT CAN BE ARGUED THAT CONFIRMATION BY DIPLO- 
MATIC CHANNELS DOES NOT NECESSARILY REQUIRE SOMETHING 
IN WRITING. NEVERTHELESS, IF THERE WERE ANY AMBIGUITY, 

THE FRG COULD EASILY HAVE CLEARED IT UP WITH A SIMPLE 
DIPLOMATIC NOTE, ASSUMING THEY WERE INFORMED OF THE 
REQUIREMENT IN ADVANCE OF DAOUD'S RELEASE. 

C. IF THE LEGAL TECHNICALITIES HAD BEEN TAKEN 
CARE OF BY BOTH THE GOF AND FRG, WHAT WOULD HAVE HAP- 
PENED? THE FRG WOULD PRESUMABLY HAVE TRANSMITTED THE 
FORMAL EXTRADITION REQUEST FROM MUNICH WITHIN 20 DAYS. 
ABOU DAOUD WOULD HAVE REMAINED IN CUSTODY FROM SIX WEEKS 
TO TWO MONTHS AWAITING COURT DELIBERATIONS ON THE RE- 
QUEST. THE COURT WOULD THEN HAVE RELEASED ABOU DAOUD 
BECAUSE EXTRADITION IS NOT ALLOWED FOR OFFENSES THAT 
ARE MOTIVATED BY POLITICAL OBJECTIVES. 

6. COMMENT AND CONCLUSIONS-WHO IS RIGHT, THE FRG OR 
THE GOF? THE FULL ANSWER TO THIS QUESTION LIES IN THE 
AREA OF INTENTIONS ON THE PART OF THE HIGHEST LEVELS OF 
GOVERNMENT. BUT TO THIS EMBASSY IT LOOKS AS IF BOTH 
GOVERNMENTS COULD EASILY HAVE TAKEN CARE OF THE TECHNI- 
CAL DETAILS. DESPITE ABOU DAOUD'S CRACK LAWYERS, THE 
GOF COULD HAVE DELAYED A COURT HEARING FOR AT LEAST 
20 DAYS. THE RUSH TO BRING DAOUD BEFORE THE COURT WAS 
EXTRAORDINARY. THE FRG ON THE OTHER HAND COULD EASILY 
HAVE TAKEN CARE OF ARTICLE 9 THROUGH A SIMPLE DIPLOMATIC 
NOTE. IN SHORT, THE GOF'S RAPID INVOKING OF ARTICLE 9 
WAS NOT NECESSARY, AND THE FRG'S FAILURE TO FULFILL 
ARTICLE 9 WAS NOT NECESSARY. BOTH GOVERNMENTS MUST 
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SHARE FULL RESPONSIBILITY FOR ABOU DAOUD'S RELEASE 
BASED PRESUMABLY ON THEIR RESPECTIVE FOREIGN POLICY 
IMPERATIVES. 
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7. ON THE QUESTION OF THE SENATE RESOLUTION, EMBASSY 
BELIEVES SENATE WOULD WANT TO TAKE INTO CONSIDERATION 
TONE OF GISCARD'S PRESS CONFERENCE, WHICH WAS HIGHLY 
NATIONALISTIC, A PUBLIC POSTURE THAT IS MOST UNUSUAL 
FOR HIM. IN VIEW OF THE EXTENSIVE INTERNAL CRITICISM OF 
THE GOFS HANDLING OF THE CASE, GISCARD INVOKED A TIME- 
PROVEN TACTIC TO DIVERT PUBLIC WRATH AWAY FROM INEPT 
HANDLING TO FOREIGN INTERFERENCE. THE GOFS IMAGE HAS 
BEEN CONSIDERABLY TARNISHED BY THIS AFFAIR BOTH AT HOME 
AND ABROAD. EMBASSY FEELS THAT A SENATE RESOLUTION 
WHICH SINGLES OUT FRANCE WOULD REINFORCE THE INTERNAL 
NATIONALISTIC REACTIONS AT THIS POINT RATHER THAN THE 
FEELINGS OF SHAME. IN SHORT, A POINT OF DIMINISHING 
RETURNS HAS BEEN REACHED ON EXTERNAL PUNISHMENT OF THE 
FRENCH FIASCO. IT MIGHT BE MORE EFFECTIVE FOR THE 
SENATE TO MODIFY ITS RESOLUTION TO AVOID MENTIONING ANY 
COUNTRIES, BUT MERELY EXPRESSING GREAT DISPLEASURE AT 
THE FACT ABOU DAOUD GOT AWAY. 
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